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THE COMPTROLLER ORNRRAL 
PECISION O F  T H U  U N I T E D  mTATeEI 

W A S H I N G T O N ,  O . C .  2 0 5 4 8  

FILE: B- 2224 29 .2  

MATTER OF: Hampton Roads H o l d i n g s ,  1nc . - -Reques t  f o r  
R e c o n s i d e r a t i o n  

0 10 EST: 

P r o t e s t  t h a t  a g e n c y  p r o v i d e d  i n s u f f i c i e n t  
t i m e  t o  r e v i s e  proposals a f t e r  a l t e r i n g  a 
s o l i c i t a t i o n  r e q u i r e m e n t ,  f i l e d  a f t e r  t h e  
c l o s i n g  da te  f o r  b e s t  a n d  f i n a l  o f f e r s ,  is 
u n t i m e l y  u n d e r  GAO B i d  P r o t e s t  R e g u l a t i o n s  
where  p r o t e s t e r  had a n  a d e q u a t e  o p p o r t u n i t y  
t o  p ro te s t  p r i o r  t o  t h e  c l o s i n g  date .  

Hampton Roads H o l d i n g s ,  I n c .  ( H a m p t o n ) ,  r e q u e s t s  
r e c o n s i d e r a f i o n  of o u r  d e c i s i o n  i n  Hampton Roads H o l d i n g s ,  
I n c . ,  B-222429, Apr. 7 ,  '1986, 86-1 C.P.D. H - . I n  t h a t  
d e c i s i o n ,  w e  d i smissed  a s  u n t i m e l y  Hampton ' s  p r o t e s t ,  f i l e d  
almost 1 month  a f t e r  t h e  c l o s i n g  da te  for  r e c e i p t  o f  best 
a n d  f i n a l  o f f e r s ,  t h a t  t h e  f i r m  was p r o v i d e d  i n s u f f i c i e n t  
t i m e  t o  s u b m i t  i ts bes t  a n d  f i n a l  o f f e r  i n  connection w i t h  
' r e q u e s t  f o r  p r o p o s a l s  (RFP) No. N00033-86-R-4005, i s s u e d  by 
t h e  M i l i t a r y  S e a l i f t  Command (MSC)  f o r  a b e r t h  f o r  a 
t r a i n i n g  v e s s e l .  Hampton ' s  b e s t  and  f i n a l  o f f e r  was 
s u b m i t t e d  a f t e r  t h e  t i m e  specified f o r  r e c e i p t  o f  b e s t  a n d  
f i n a l  o f f e r s  a n d  rejected by MSC as  l a t e .  

- 

Hampton had a l l e g e d  t h a t  o n  F e b r u a r y  2 4 ,  1 9 8 6 ,  o n l y  
1 d a y  p r i o r  t o  t h e  c l o s i n g  d a t e ,  i t  r e c e i v e d  a l e t t e r  f rom 
MSC a d v i s i n g  o f f e r o r s  t h a t  t h e  a g e n c y  r e q u i r e d  a b e r t h  f o r  a 
t r a i n i n g  v e s s e l  w h i c h  p r o v i d e d  "a minimum l a t e r a l  clearance 
of 1 1 0  f e e t  f r o m  t h e - o u t b o a r d  s ide o f  t h e  v e s s e l . "  T h e  f i r m  
c o m p l a i n e d  t h a t  b e c a u s e  of t h e  i n a d e q u a t e  t i m e  t o  respond t o  
t h i s  r e q u i r e m e n t ,  i t  was forced to  r e l y  o n  a commercial 
carr ier  r a t h e r  t h a n  t h e  U n i t e d  S t a t e s  Pos ta l  S e r v i c e  t o  
d e l i v e r  i ts  o f f e r .  

Our B i d  Protest R e g u l a t i o n s ,  4 C.F .R .  S 2 1 . 2 ( a ) ( l )  
( 1 9 8 5 1 ,  r e q u i r e  t h a t  p r o t e s t s  based upon a l l e g e d  so l ic i ta -  
t i o n  i m p r o p r i e t i e s  w h i c h  do n o t  e x i s t  i n  t h e  i n i t i a l  so l i c i -  
t a t i o n ,  b u t  are s u b s e q u e n t l y  i n c o r p o r a t e d  t h e r e i n ,  m u s t  be 
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f i l e d  n o t  l a t e r  t h a n  t h e  n e x t  c l o s i n g  d a t e  f o r  rece ip t  o f  
proposals.  I n s t i t u t e  of G e r o n t o l o g y ,  U n i v e r s i t y  o f  
Michi  a n ,  B-205164, Mar. 3 ,  1982,  82-1 C.P.D. 11 191. We + e x p  a i n e d  i n  o u r  prior d e c i s i o n  t h a t  a n  a l l ega t ion  o f  
i n s u f f i c i e n t  r e s p o n s e  time f o r  b e s t  and f i n a l  o f f e r s  i n v o l -  
v e s  t h e  t y p e  o f  i m p r o p r i e t y  c o n t e m p l a t e d  by t h i s  r e q u i r e -  
ment .  I n s t i t u t e  of G e r o n t o l o g y , U n i v e r s i t y  of Michigan ,  
B-205164, s u p r a .  T h e r e f o r e ,  s i n c e  Hampton 's  p r o t e s t  was 
f i l e d  h e r e  a f t e r  t h e  c l o s i n g  da te ,  we d i s m i s s e d  i t  a s  
u n t i m e l y .  

On r e c o n s i d e r a t i o n ,  Hampton a r g u e s  t h a t  i t s  pro tes t  
t h a t  i t  had i n s u f f i c i e n t  t i m e  t o  s u b m i t  i t s  b e s t  and  f i n a l  
o f f e r  i s  t i m e l y .  Hampton m a i n t a i n s  t h a t  o u r  h o l d i n g  i n  

* C u l l i g a n ,  I n c . ,  B-192581, Mar. 6 ,  1979,  79-1 C.P.D. 11 149,  
s h o u l d  a p p l y  h e r e .  I n  t h a t  case,  w e  h e l d  t h a t  where t h e  
protester  r e c e i v e d  a n  amendment w h i c h  created t h e  a l l e g e d  
s o l i c i t a t i o n  d e f e c t  3 h o u r s  b e f o r e  b i d  o p e n i n g ,  t h e  f i l i n g  
r e q u i r e m e n t  i n  4 C.F.R. S 2 1 . 2 ( a ) ( l )  was i n a p p l i c a b l e  
b e c a u s e  t h e  protester  d i d  n o t  have  a r e a s o n a b l e  o p p o r t u n i t y  
to  f i l e  i t s  protest  b e f o r e  b i d  o p e n i n g .  I n s t e a d ,  t h e  pro-  
t e s t e r  w a s  p e r m i t t e d  t o  f i l e  i t s  pro tes t  w i t h i n  1 0  working  
d a y s  a f t e r  t h e  b a s i s  o f  p ro tes t  is known or  s h o u l d  have  been  
known. 4 C.F.R. S 2 1 . 2 ( a ) ( 2 ) .  

Here, Hampton s t a t e s  t h a t  i t  s u b m i t t e d  a protest  w i t h  
i t s  b e s t  and f i n a l  o f f e r  and  a lso f i l e d  a n o t h e r  a g e n c y - l e v e l  
protest  o n l y  a few h o u r s  a f t e r  t h e  c l o s i n g  d a t e .  T h e r e f o r e ,  
t h e  f i r m  m a i n t a i n s  t h a t  i t s  a g e n c y - l e v e l  protests  were 
t i m e l y  f i l e d  u n d e r  4 C.F.R. S 2 1 . 2 ( a ) ( 2 ) .  F u r t h e r ,  Hampton 
s t a t e s  t h a t  s i n c e  i t  pro tes ted  t o  t h i s  O f f i c e  o n  Narch 2 1 ,  
1986,  w i t h i n  10 work ing  d a y s  a f t e r  r e c e i v i n g  MSC's  March 1 1 ,  
1986,  d e n i a l  o f  i t s  a g e n c y - l e v e l  p r o t e s t ,  t h e  f i r m ' s  p ro t e s t  
to  our O f f i c e  a l s o  is t i m e l y  f i l e d .  4 C.F.R. yj 2 1 . 2 ( a ) ( 3 ) .  

We have  found  t i m e l y  protests  a g a i n s t  a l l e g e d  
s o l i c i t a t i o n  d e f e c t s  f i l e d  a f t e r  t h e  c l o s i n g  d a t e  where t h e  
protester r e c e i v e s  a n  amendment which creates t h e  a l l e g e d  
d e f e c t  too close t o  t h e  n e x t  c l o s i n g  d a t e  t o  pro tes t .  - See 
e .g .  The  B i g  P i c t u r e  Company, B-210535, Feb. 17 ,  1983,  83-1 
C.P.D. 11 166;  C u l l i g a n ,  I n c . ,  B-192581, s u p r a .  However, 
these  cases a re  d i s t i n g u i s h a b l e  from t h e  p r e s e n t  case 
because, a s  d i s c u s s e d  below, Hampton was aware o f  t h e  
r e v i s e d  r e q u i r e m e n t  s e v e r a l  weeks p r io r  t o  t h e  c l o s i n g  d a t e .  
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The p ro te s t e r ' s  submissions show that  d u r i n g  technical 
discussions, held on February 7, 1986, Hampton was advised 
of the 1 1  0-foot l a t e r a l  clearance requirement. I n  f ac t ,  
a t  t ha t  time, because the berth offered by Hampton provided 
only a 60-foot clearance, MSC required that  Hampton obtain 
w r i t t e n  permission from the Coast Guard for  periodic 
obstruction of the channel i n  which Hampton's berth was 
located t o  meet the 110-foot clearance requirement. Hampton 
was advised tha t  without such permission, its proposal would 
be technically unacceptable. Rather than change the loca- 
t ion of i t s  berth or  protest  t h e  requirement a t  t h i s  time, 
Hampton elected t o  t r y  t o  obtain the clearance permission 
from the Coast Guard. Hampton s t a t e s  tha t  i t  changed the 
location of i ts  b e r t h  on February 24, 1986, when it d i d  not 
receive the clearance permission. 

I n  our view, since Hampton was aware of the 110-foot 
clearance requirement on February 7, 1986, the f i r m  had 
adequate time t o  protest  by the February 25, 1986, closing 
date i f  i t  believed i t  d i d  not have suf f ic ien t  time t o  
prepare and del iver  i t s  best and f i n a l  o f f e r .  Therefore, we 
affirm our pri'or decision khat Hampton's protest  f i l e d  a f t e r  
the closing date is untimely. 

Additionally, t o  t h e  extent Hampton is alleging tha t  
the cover l e t t e r  of i t s  best and f i n a l  of fe r  which requested 
that  MSC " s o l i c i t  another round of best  and f i na l  offers"  
const i tutes  a protest ,  a protest  f i l e d  w i t h  a proposal is 
not a t i m e l y  piotest .  ~ Cosmos Engineering, B-217430, 
Jan. 18, 1985, 85-1 C.P.D 11 62. 

O u r  pr ior  decision is affirmed. 
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